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IN THE MATTER OF LEVEL 3 
COMMUNICATIONS, LLC’S PETITION FOR 
ARBITRATION PURSUANT TO SECTION 
252(b) OF THE COMMUNICATIONS ACT OF 
1934, AS AMENDED BY THE 
TELECOMMUNICATIONS ACT OF 1996, 
AND THE APPLICABLE STATE LAWS FOR 
RATES, TERMS, CONDITIONS OF 
INTERCONNECTION WITH QWEST 
CORPORATION 

II I 

DOCKET NO. T-03654A-05-0350 
T-0105 1B-05-0350 

QWEST CORPORATION’S APPLICATION FOR 
REHEARING AND MODIFICATION OF ORDER 

Pursuant to Arizona Revised Statutes 6 40-253 and A.A.C. 8 R14-3-111, Qwest 

Corporation (“Qwest”) hereby files its Application for Rehearing and Modification of the 

Opinion and Order in Decision No. 68817, entered in this docket by the Arizona Corporation 

Commission ((‘Commission”) on June 29,2006 (“Commission Order”). 

Specifically, Qwest seeks reconsideration and modification of the following portions of 

the Level 3 Arbitration Order: 

1. Portions of the Resolution section on pages 25 through 30, wherein the 

Commission declined to determine the scope of the ISP Remand Order, in which the 

Commission adopted language that is ambiguous and potentially inconsistent with the 
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law, and in which the Commission did not adopt an amendment to section 7.3.6.1 of the 

interconnection agreement (“ICA”) that would make it consistent with the Commission- 

adopted definition of “VNXX.” In that regard, Qwest requests that the Commission 

modify those pages by adopting the amendments set forth in Attachment A, which is an 

updated version of a proposed amendment in Qwest’s exceptions. It has been updated 

include a discussion of two additional federal circuit court decisions that have been 

rendered since June 29, 2006, the date the Commission Order was issued. Thus, on this 

point, Qwest specifically asks, for the reasons set forth below, that the Commission 

reconsider its decision and modify the same by adopting the amendments set forth in 

Attachment A. 

2. Portions of pages 55 and 56 the Commission Order relating to operational audits 

and certification related to VoIP traffic. The specific amendments are set forth on 

Attachment B, which is identical to an amendment proposed as part of Qwest exceptions. 

3. One sentence of page 72 of the Commission Order in order to add two section 

numbers from the Qwest proposed language, as set forth in the first amendment set forth 

on Attachment C. Qwest believes these sections were inadvertently omitted. 

4. Finally, while not seeking reconsideration of the new ordering provisions adopted 

during the open meeting and inserted in page 82 of the Commission Order, Qwest offers 

a few brief comments with regard to those new provisions. 
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A. 

I. ARGUMENT 

The Commission Order Should Be Amended To Conclude That Only Calls Placed to 
an ISP Located in the Same Local Calling Area as the Calling Party are Subject to 
the ISP Remand Order's Compensation Scheme (Attachment A). 

The Commission Order declines to decide whether the ISP Remand Order' is limited to 

calls placed to an ISP in the same local calling area ("LCA"). (Commission Order at 28). The 

Commission Order adopts an approach that bans VNXX beginning 60 days following the 

effective date of the order (Commission Order at 82) and orders a docket including industry and 

Staff that addresses the broad question of the public policy underlying VNXX and whether it is 

in the public interest. (Id.). Qwest agrees with those conclusions, and notes that broad input is 

essential before the traditional call rating method is subjected to wholesale changes. 

Nevertheless, Qwest strongly urges the Commission to nonetheless find that the ISP 

Remand Order prescribes intercarrier compensation only for calls placed by a caller to an ISP 

located in the same LCA. The scope of the ISP Remand Order is not an issue that arises solely 

in the context of VNXX traffic. It is an issue that arises anytime calls are placed to an ISP 

located in a different local calling area than the calling party. Under Arizona law, long distance 

calls to an ISP are interexchange calls that are subject to the existing access charge rules. 

Furthermore, in Decision No. 68820 (the Pac-West Complaint docket), the Commission 

characterized the law in this area as unsettled (Qwest is filing a contemporaneous Petition for 

Rehearing and Modification in with regard to Decision No. 68820). The fact is, however, that, in 

light of four decisions by federal circuit courts (two of which were issued since the date of the 

Commission Order), the law on this issue is well settled, Those cases are absolutely clear and 

Order on Remand and Report and Order, In the Matter of Implementation of the Local 
Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for 
ISP-Bound Traflc, 16 FCC Rcd 91 5 1 (2001)("ISP Remand Order") 

3 
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unequivocal that the ISP Remand Order applies only to local ISP traffic and that existing 

intrastate access charge regimes (including Qwest’s intrastate access charges) remain subject to 

state commission jurisdiction. Qwest’s intrastate access tariffs thus remain in effect and may not 

be altered without notice and hearing. 

Two cases decided before the Commission Order, WorldCom, Inc. v. FCC2 

Cb WorldCom”) and the First Circuit’s decision in Global NAPs v. Verizon New EnglandCbGlobal 

NAPs I”), conclusively rule that the ISP Remand Order applies only to local ISP-bound traffic 

(thus excluding all VNXX ISP-bound traffic). Moreover, those two decisions since the 

Commission Order was entered reaffirm the holding of WorldCom and Global NAPs I. 

Consistent with these clear holdings, the Commission should rule that only local ISP traffic is 

subject to the compensation regime of the ISP Remand Order. 

Totally aside from the federal circuit court decisions discussed below, an analysis the ISP 

Remand Order itself demonstrates conclusively that the ISP Remand Order applies only to local 

ISP traffic! With the four federal circuit court decisions, that question is no longer subject to 

any reasonable debate. 5 

288 F.3d 429 (D.C. Cir. 2002). 

444 F.3d 59 (lst Cir. 2006). 

Among those reasons were the fact that the context and language ISP Remand Order is 
clear that the only issue being considered by the FCC was local ISP traffic (ISP Remand Order 
77 10-1 3), a proposition that is confirmed by FCC’s unequivocal statements that it had no intent 
to interfere with either the interstate or intrastate access charge regime that applies to 
interexchange calls (Id. 77 34-41). Those reasons alone are more than sufficient to conclude that 
the ISP Remand Order applies only to local ISP traffic. 

The decisions of the federal circuit courts must be followed by the Commission 
because, by statute, they are given the authority to definitively interpret FCC orders. 2 U.S.C. 0 
2342( 1) (known as the Hobbs Act) states: “The court of appeals (other than the United States 
Court of Appeals for the federal circuit) has exclusive jurisdiction to enjoin, set aside, suspend 
(in whole or in part), or determine the validity of (a) all final orders of the Federal 
Communications Commission made reviewable by section 402(a) of title 47.” 2 U.S.C. 0 
2342(1) (emphasis added). 47 U.S.C. 0 402(b) sets forth a few specific exceptions to 47 U.S.C. 
0 402(a), none of which applies here. 

4 
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The first statement on the question of the breadth of the ISP Remand Order comes in the 

3.C. Circuit’s review of the ISP Remand Order in WorldCom, where the D.C. Circuit stated the 

holding of the ISP Remand Order: “In the order before us the [FCC] held that under 6 25 l(g) of 

,he Act it was authorized to ‘carve out’ from 0 25 1 (b)(5) calls made to internet service providers 

:‘ISPs”) located within the caller’s local calling area.”6 Thus, the court that was statutorily 

m e d  with exclusive jurisdiction to interpret the ISP Remand Order states, in plain and 

mequivocal language, that the ISP Remand Order applies solely to local ISP traffic. 

The most definitive subsequent decision is the Global NAPS I decision, wherein the First 

Clircuit ruled that the scope of the preemption in the ISP Remand Order applies only to local ISP 

raffic. After the case was fully briefed and argued, the First Circuit panel asked the FCC to 

:omment on the scope of the ISP Remand Order, which the FCC did in an Amicus Brief.7 The 

XOO in the Level 3 complaint case suggests that, because the FCC declined to opine on the 

iltimate question of the scope of the ISP Remand Order, the Amicus Brief leaves the question of 

;he scope of the order in an “unsettled” state. But this position can only be reached by ignoring 

;he very specific comments made by the FCC and by ignoring the clear holding of Global NAPS 

r. While declining to take a position on the ultimate question, the FCC was extremely specific 

md forthright in stating that the only issue before the FCC in the ISP Remand Order was 

ntercarrier compensation for local ISP traffic: 

“The administrative history that led up to the ISP Remand Order indicates that in 
addressing compensation, the Commission was focused on calls between dial-up 
users and ISPs in a single local calling area. . . . Thus, when the Commission 
undertook in the ISP Declaratory Ruling to address the question “whether a local 
exchange carrier is entitled to receive reciprocal compensation for traffic that it 
delivers to . . . an Internet service provider,” . . . the proceeding focused on calls 
that were delivered to ISPs in the same local calling area. ’ 

The administrative histoy does not indicate that the Commission’s focus 
broadened on remand. The ISP Remand Order repeats the Commission’s 

288 F.3d at 430 (emphasis added). 

A copy of the Amicus Brief is attached as Attachment D. 

5 
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understanding that “an ISP’s end-user customers typically access the Internet 
through an ISP service located in the same local calling area.” . . . The Order 
refers multiple times to the Commission’s understanding that it had earlier 
addressed - and on remand continued to address - the situation where ‘more 
than one LEC may be involved in the delivery of telecommunications within a 
local service area.”’ (Id. at 12-13; citations to ISP Remand Order omitted; 
emphasis added). 

Any claim that the ISP Remand Order applies to all ISP traffic cannot be squared with the FCC’s 

own unequivocal statements that only local ISP traffic was at issue. Unless one were to make 

the unsupported argument that the FCC decided an issue that it acknowledges was not even 

before it, the only issue FCC could have decided in the order was the compensation regime for 

local ISP traffic. That is precisely the holding Global NAPs I, that the FCC did not preempt the 

existing access charge rules applicable to interexchange calls placed to ISPs. 444 F.3d at 72. 

The First Circuit further noted that the ISP Remand Order reaffirmed the distinction between 

reciprocal compensation and access charges: 

The FCC has consistently maintained a distinction between local and 
“interexchange” calling and the intercarrier compensation regimes that apply to 
them, and reaffirmed that states have authority over intrastate access charge 
regimes. Against the FCC’s policy of recognizing such a distinction, a clearer 
showing is required that the FCC preempted state regulation of both access 
charges and reciprocal compensation for ISP-bound traffic. . . . 

Indeed, in the ISP Remand Order itself, the FCC reaffirmed the distinction 
between reciprocal compensation and access charges. It noted that Congress, in 
passing the TCA, did not intend to disrupt the pre-TCA access charge regime, 
under which “LECs provided access services ... in order to connect calls that 
travel to points-both interstate and intrastate-beyond the local exchange. In turn, 
both the Commission and the states had in place access regimes applicable to this 
traffic, which they have continued to modify over time.” ISP Remand Order T[ 
37. (444 F.3d at 73). 

The court also quoted several statements from the Amicus Brief that supports “the conclusion that 

the order did not clearly preempt state regulation of intrastate access charges.” Id. at 74. Thus, 

since Global NAPs I holds unequivocally that the ISP Remand Order did not establish a 

Compensation regime applicable to non-local ISP traffic (VNXX), the Arizona Commission 

retains authority over intrastate access charges, those charges remain fully in effect, and any 

6 
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change to the tariffs that impose the charges may occur only after proper notice and hearing 

(neither of which has occurred). The fact that, in the Amicus Brief; the FCC did not reach a 

conclusion on the ultimate issue of the scope of the order is irrelevant because the First Circuit 

was unequivocal on that issue, concluding through the application of its appellate authority to 

interpret a federal administrative order that the ISP Remand Order applies only to local ISP 

traffic. 

In the last three weeks, the D. C. Circuit, in In re Core Communications,8 and the Second 

Circuit, in Global NAPs v. Verizon New England (“Global NAPs IF’), has weighed in on this 

issue, and both confirm the conclusions reached in WorZdCom and Global NAPs I. 

In Core Communications, the D. C. Circuit (the same court that decided WorldCom) 

upheld the FCC’s order that removed the new markets rule and growth cap rule that were 

initially adopted in the ISP Remand Order. In the course of describing the history leading up to 

the order under consideration, the court described the ISP Remand Order: 

“[The FCC] found that calls made to ISPs located with the caller’s local calling 
area fall within those enumerated categories-specifically, that they involve 
‘information access.’ . . . Those calls, the FCC concluded, are not subject to 0 
251(1b)(5), but are instead subject to the FCC’s regulatory authority under 0 201. 

7 ,  0 . . .  
It is impossible to read this language as anything other than a reaffirmation of the WorldCom 

conclusion that the ISP Remand Order’s holding applies only to local ISP traffic.” 

Finally, on July 5,2006, the Second Circuit issued the Global NAPs 11 decision, wherein 

2006 WL 1789003 (D. C. Cir. June 30,2006). 

2006 U. S. App. LEXIS 16906 (2nd Cir., July 5,2006), 

lo 2006 WL 1789003, at *2 (citations to ISP Remand Order and other authorities 
omitted; emphasis added). 

It is likewise impossible to conclude, given these decisions, that the term “ISP-bound,” 
as used in the ISP Remand Order, is anything other than a term of art used by the FCC to refer to 
local ISP traffic. A broader reading of that term results in an illogical, nonsensical result. 

11 
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it affirmed the Vermont Board’s decision to ban VNXX in Vermont. The court first concluded 

that, while the FCC has addressed Internet compensation issues, it “has never directly addressed 

the issue of ISP-bound calls that cross local-exchange boundaries.” 2006 U. S. App. LEXIS 

16906, at * 1 1. The implication of that statement is obvious. If the FCC has never addressed the 

issue of terminating compensation for VNXX ISP traffic any suggestion that the ISP Remand 

Order applies to all ISP-bound traffic is a logical impossibility. If the FCC has never addressed 

my issue other than local ISP traffic, it is impossible to say that the ISP Remand Order applies to 

all traffic-the order, by definition, cannot apply to an issue that it did not address. During the 

course of its decision, the Second Circuit cited Global NAPs I approvingly for the proposition 

that “(tlhe ultimate conclusion of [ISP Remand Order] was that ISP-bound traffic within a 

single calling area is not subject to reciprocal compensation.” 2006 U. S. App. LEXIS 16906, at 

*22, citing Global NAPs I.12 

There are only two conclusions that can be reached from these cases. First, the FCC did 

not even address VNXX ISP traffic in the ISP Remand Order and, second, there is no rational 

way to conclude that the ISP Remand Order applies to anything other than what it did address: 

local ISP traffic. l 3  In light of the consistent and identical conclusions reached by each of these 

courts, it is hard to conceive of an issue that is more firmly settled than the scope of the ISP 

Remand Order. 

The court also noted that to accept the CLEC’s arguments “would allow carriers to 12 

operate entirely outside the [access charge] compensation scheme so long as they provide some 
service to an ISP.” 2006 U S. App. LEXIS 16906, at “27. 

l3 See, e.g., Neshaminy School Dist. v. Karla B., 1997 WL 563421, at *7 (E.D. Pa. 1997) 
(Holding that an administrative agency “overstepped its authority by addressing an issue not 
before it. . . . [I]n order for the administrative review system to function properly, issues in 
dispute must be squarely placed before the agency for it consideration. If the issues are not 
raised and fully argued before the agency, then the agency cannotproperly decide the issue.” 
(emphasis added). Under this principle and in light of the FCC’s own statements that the only 
issue before it was local ISP traffic, the ISP Remand Order cannot be read, as the ROO does, to 
apply more broadly. 

8 
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Thus, in light of the foregoing, Qwest strongly urges the Commission to take a firm 

position on this issue that is consistent with the body of law described above and firmly conclude 

that the ISP Remand Order applies only to local ISP traffic; the Commission should do so by 

adopting the first amendment on Attachment A. 

In addition, the Commission should likewise adopt the other two amendments on 

Attachment A. The first amendment of those two amendments would remove a sentence (page 

29, lines 15-17) that is ambiguous and which is not based on any evidence in the record, and 

which could be read to suggest that some form of undefined “physical presence” by a CLEC in a 

local calling area would entitle that CLEC to terminating compensation. Such a statement, read 

broadly, is inconsistent with Commission’s definition of VNXX (see Commission Order at 29- 

30) and other portions of the order that make it clear that the call rating methodology in Arizona, 

whereby calls are rated based on the location of the parties to a call, is not being altered by this 

order. Given that this issue was not addressed in the hearing or in briefs, there is no basis to 

include it is the order, and its inclusion could potentially lead to unnecessary disputes between 

Level 3 and Qwest. The final amendment would add a parenthetical clause to section 7.3.6.1 to 

make explicit in the language the Commission’s finding that terminating compensation will be 

paid only on local ISP traffic. 

B. The ROO Should Be Amended To Include Qwest’s Proposed Language Relating To 
Certification and Audits (Qwest Attachment B). 

The Commission Order rejected Qwest’s proposal (1) requiring Level 3 to certify that 

VoIP traffic meets the approved definition and (2) the language that would provide Qwest with a 

right to audit to assure that VoIP calls were properly identified. (Commission Order at 56). 

Ironically, Level 3 never addressed the auditing issue in any manner until its reply brief: it 

provided neither direct nor rebuttal testimony on the auditing issue, nor did it address the issue in 

its opening brief. Its only discussion of the issue was in its reply brief at 36, n. 59, where it 

suggested that auditing would be difficult and burdensome, but without citing any record 

9 
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evidence. As to the certification issue, Level 3 never addressed it in testimony or in either brief. 

Thus, it is unrebutted that the language is necessary so that Qwest can verify that the 

traffic that Level 3 identifies as VoIP traffic is valid VoIP traffic entitled to the ESP exemption 

and is properly classified for billing purposes. It was undisputed that Level 3 agreed to 

numerous other audit procedures in other portions of the agreement, and even proposed section 

7.3.9, an auditing provision for company factors. As with auditing provisions, Level 3 agreed to 

numerous certification requirements in the agreement. Given the benefit of such provisions and 

Level 3’s failure to provide any valid reason to reject them, the Commission should adopt the 

amendments proposed by Qwest on Attachment B. l4 

C. The ROO Correctly Decides Issue 2; However, a Technical Correction is Necessary 
So That the Ordering Clause Matches the Order’s Resolution of the Issue (Qwest 
Attachment C) 

Level 3 cast Issue 2 as whether it would be permitted to exchange all traffic types over 

the same interconnection trunks. However, that is not the real issue.15 Rather, Issue 2 concerns 

whether Level 3 should be permitted to terminate interexchange traffic (referred to as “switched 

access traffic” in Qwest’s proposed language) to Qwest over interconnection trunks that do not 

have the capability to properly record this traffic. This is an even more significant issue now 

because Level 3 recently acquired Wiltel, a major carrier of interexchange traffic. The Wiltel 

acquisition means that the volume of interexchange traffic Level 3 delivers to Qwest under the 

agreement may be substantial.’6 

See Qwest’s Opening Brief at 50 for a more detailed discussion of both issues. 14 

l5 Qwest’s proposed paragraph 7.2.2.9.3.2 clearly allows Level 3 to exchange all traffic 
types over Feature Group D interconnection trunks. Qwest has made its Feature Group D 
interconnection trunks capable of carrying all traffic types. 

l6 The broad scope of the interexchange services offered by WilTel can be viewed on its 
website: http://www.wiltel.com/products/content/voice_services/oneplus.htm. 

10 
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The Commission Order adopts Qwest’s proposed language on Issue 2. (Commission 

%der at 72, lines 3-4). Adoption of Qwest’s proposed language properly reflects federal law. 

Level 3’s interconnection rights arising under section 25 1 (c) are limited to interconnection that 

Level 3 uses to provide “telephone exchange service” or “exchange access.” Section 25 1 (c) 

nterconnection rights do not encompass or extend to interconnection to be used by the CLEC to 

.erminate its interexchange traffic on the network of the ILEC providing interconnection. Since 

Level 3 is requesting that a section 25 1 (c) interconnection arrangement be expanded to include 

ermination of its interexchange traffic, it is appropriate for the Commission to require that the 

nterconnection trunks established under the agreement have the capability to properly record 

his switched access traffic. 

It is quite apparent from the positions that Level 3 is taking in this proceeding that 

7eature Group D (“FGD”) interconnection trunks are necessary. Qwest and Level 3 have 

imdamental disagreements as to the applicability of access charges. Moreover, the evidence at 

iearing demonstrated conclusively that FGD interconnection trunks are necessary so that records 

:an be prepared for independents companies and CLECs who terminate Level 3’s traffic. Level 

3 offered no solution to this problem. 

The ROO adopts Qwest’s proposed language on Issue 2, but did not include all of the 

iertinent language in the ordering clause. (ROO at 72, lines 3-4). Thus, a technical correction is 

iecessary so that all of the pertinent language is included in the contract. Specifically, Qwest’s 

iroposed Sections 7.2.2.9.3.1 and 7.2.2.9.3.1.1 should be referenced. (See Commission Order at 

55, lines 20-28). Qwest, therefore, requests the Commission adopt the amendment set forth on 

4ttachment C. 

D. Qwest Comments on New Ordering Provisions. 

During the open meeting, the Commission adopted an amendment offered by 

2ommissioner Mayes (“Mayes Amendment”) that are incorporated as lines 11-14 of page 82 of 

he Commission Order. During the course of argument in the open meeting, Qwest stated its 
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ipposition to this amendment. However, that opposition was voiced on the assumption that 

Level 3-proposed language would also be adopted coincident with the Mayes Amendment. 

?west was, and remains, opposed to the Level 3-proposed language for several reasons, the most 

significant being the fact that its definition of “FX-like traffic” would eviscerate the entire 

:oncept of VNXX in Arizona and would directly violate Arizona statutes, prior Commission 

lecisions, and, most importantly, would directly violate several Commission rules. The 

Zommission did not adopt the Level 3-proposed amendment, thus tempering several of the 

:oncerns voiced by Qwest in the open meeting. 

Qwest wishes to note that the term “FX-like traffic” in the order is not defined in the 

irdering provisions and must be read consistently with the other provisions of the ICA adopted 

n the Commission Order. Furthermore, consistent with its name, an “FX-like” service must be 

:onsistent with and like FX service. Qwest will work with Level 3 to adopt an “FX-like” 

xoduct that can serve Level 3 during the period in which the Commission considers VNXX 

ssues on a generic basis. 

11. CONCLUSION 

On the basis for the foregoing argument, Qwest respectfully requests that the 

:ommission reconsider it order and modify it as requested herein and as specifically set forth on 

Wachments A, B, and C. 
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RESPECTFULLY SUBMITTED this 19th day of July, 2006. 

Corporate Counsd, QweskCorporation Y 

20 East Thomas Road, 16 Floor 
Phoenix, Arizona 850 12 
(602) 630-21 87 

Thomas M. Dethlefs 
Corporate Counsel, Qwest Corporation 
1 80 1 California, 1 Ofh Floor 
Denver, Colorado 80202 

Ted D. Smith 
Stoel Rives LLP 
201 South Main Street, Suite 1100 
Salt Lake City, Utah 841 11 

Attorneys for m e s t  Corporation 
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XUGINAL and 13 copies hand-delivered 
'or filing this 19th day of July, 2006, to: 

locket Control 
9RIZONA CORPORATION COMMISSION 
1200 West Washington Street 
?hoenix, AZ 85007 

2OPY of the foregoing hand delivered 
;his 19th day of July, 2006, to: 

Lyn Farmer, Chief Administrative Law Judge 
lane Rodda, Administrative Law Judge 
Hearing Division 
4RIZONA CORPORATION COMMISSION 
1200 W. Washington 
Phoenix, AZ 85007 
1 rodda@cc . state .az.us 

Maureen A. Scott, Esq. 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, AZ 85007 

Christopher Kempley, Chief Counsel 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, AZ 85007 

Ernest Johnson, Director 
Utilities Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

Copy OJ the foregoing mailed 
this 19 day of July, 2006, to: 

Michael W. Patten, Esq. 
Roshka De Wulf & Patten 
One Arizona Center 
400 East Van Buren Street, Suite 800 
Phoenix, AZ 85004 
mpatten@,rdp-law . corn 
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tichard E. Thayer, Esq. 
Xrector - Intercarrier Policy 
,eve1 3 Communications, LLC 
i 025 Eldorado Boulevard 
Broomfield, CO 80021 
Email: rick.thayer@leve13 .com 

Erik Cecil, Regulatory Counsel 
Level 3 Communications, LLC 
1025 Eldorado Boulevard 
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Email: 

15 
SaltLake-281799.1 0061273-00014 

mailto:JDonovan@,KellevDrye.com
mailto:csavage@,crblaw.com


ATTACHMENT A 



Qwest Petition for Reconsideration 
July 19,2006 

Attachment A 

THIS AMENDMENT: 
Passed Passed as amended by 

Failed Not Offered Withdrawn l- 
PROPOSED AMENDMENT #- 

TIMEDATE PREPARED: 

COMPANY: Qwest Corporation AGENDA ITEM: N/A 

DOCKET NO.: T-03654A-05-0350 OPEN MEETING DATE: May -, 2006 
T-0105 1B-05-0350 

Page 29, lines 13-14 

DELETE: “Because we do not permit the use of VNXX arrangements as Level 3 has 
proposed them in this case, we do not need to reach the issue of whether the ISP 
Remand Order only applies to ‘local’ ISP traffic.” 

INSERT: “Based on our review of four definitive federal circuit court decisions that have 
addressed the breadth of the ISP Remand Order, WorldCom, Inc. v. FCC, 288 
F.3d 429,430 (D.C. Cir. 2002), Global NAPs v. Verizon New England, 2006 444 
F. 3d 59, at 71-75 (1st Cir. April 11,2006) (“Global NAPs I”), In re Core 
Communications, 2006 WL 1789003 (D. C. Cir. June 30,2006), and Global NAPs 
v. Verizon New England (“Global NAPs IF), 2006 U. S. App. LEXIS 16906 (2nd 
Cir., July 5,2006), and the Amicus Brieffiled by the FCC with the First Circuit on 
March 13,2006 in Global NAPs I ,  we hereby conclude that the ISP Remand 
Order establishes a compensation regime for ISP traffic only in the situation 
where the calling party and the ISP are located within the same local calling area 
(as defined by the Arizona Corporation Commission).” 

Page 29, lines 15- 17 

DELETE: “By having a physical presence in the LCA associated with the assigned 
NPA/NXX, Level 3 would be entitled to reciprocal compensation pursuant to the 
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July 19,2006 

Attachment A 
ISP Remand Order as well as pursuant to the language of the proposed ICA.” 

INSERT: [None]. 

Page 30, lines 5-7 

DELETE: “7.3.6.1 Subject to the terms of this Section, intercarrier compensation for ISP- 
bound traffic exchanged between Qwest and CLEC will be billed without 
limitations as to the number of MOU (“minutes of use”) or whether the MOU are 
generated in “new markets” as that term has been defined by the FCC, at $.0007 
per MOU or the state ordered rated whichever is lower.” 

INSERT: “7.3.6.1 Subject to the terms of this Section, intercarrier compensation for ISP- 
bound traffic exchanged between Qwest and CLEC (where the end users are 
physically located within the same Local Calling Area) will be billed without 
limitations as to the number of MOU (“minutes of use”) or whether the MOU are 
generated in “new markets” as that term has been defined by the FCC: $.0007 per 
MOU or the state ordered rate, whichever is lower.” 
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I THIS AMENDMENT: i 1 Passed Passed as amended by 1 I Failed Not Offered Withdrawn 1 &:y:iE{T 
1 #- 

TIME/DATE PREPARED: April 24,2006 

COMPANY: Qwest Corporation AGENDA ITEM: N/A 

DOCKET NO.: T-03654A-05-0350 OPEN MEETING DATE: May -, 2006 
T-0105 1B-05-0350 

Page 55, lines 26-28 

DELETE: “Thus, with respect to Matrix Issue 1 A, we adopt Qwest’s proposed Section 7.1.1. 
For reasons set forth in connection with the next issue, we decline to adopt 
Qwest’s proposed sections 7.1.1.1 and 7.1.1.2.” 

REPLACE: [None] 

Page 56, lines 18-22 

DELETE: 

INSERT: 

“We believe it would be operationally difficult for Level 3 to provide certification 
of its end users as required by Qwest’s proposed Section 7.1.1.2, and thus, we do 
not approve this provision. We find further that Qwest’s proposed language for 
Section 7.1.1.1 is not reasonable as it places an unnecessary burden on Level 3 
and its customers in contravention of the FCC’s goal of limiting burdens on VoIP 
providers.” 

“We find that the certification and audit provisions proposed by Qwest in Sections 
7.1.1.1 and 7.1.1.2 are reasonable. While certification may be difficult, Level 3 
has the opportunity through its contracts with third party VoIP providers to 
require such providers to limit any VoIP calls that terminate on the PSTN to the 
VoIP definition we adopt herein. Likewise, the contract has numerous audit 
provisions. The audit provision proposed by Qwest is reasonable and consistent 
with other such provisions. Thus, we adopt Qwest’s language.” 
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Attachment < 

PROPOSED 
AMENDMENT 

# - 

TIME/DATE PREPARED: April 24,2006 

30MPANY: Qwest Corporation AGENDA ITEM: N/A 

IOCKET NO.: T-03654A-05-0350 OPEN MEETING DATE: May -, 2006 
T-0105 1B-05-0350 

’age 72, lines 3-4 (Technical correction) 

DELETE: 

[NSERT: 

Consequently, we adopt Qwest’s proposed language for Sections 7.2.2.9.3.2 and 
7.2.2.9.3.2.1. 

Consequently, we adopt Qwest’s proposed language for Issue No. 2 including 
Sections 7.2.2.9.3.1,7.2.2.9.3.1.1,7.2.2.9.3.2 and 7.2.2.9.3.2.1. 

SaltLake-281802.2 0061273- 00014 
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INTHEUNKMDSTATESCO~T.OFAPPEALS 
FOR THE FIRST C m m  

NO. 05-2657 

GLOBAL NAPS, BE., 

V. 

VEREOlU NEW l%L4ND, hJC., ET AL., 

Defendants-Appellees. 

BRIEF FOR AMICUS CURIAE FEDERAL COMMUNI-- C O ~ S S I O N  

STATEMENT OFINTERESTAND QUIZS-S PRESENTED 
Amicus  curiae Federal CommUniCaticrxls C m s s i o n  (FCC) is the federal 

regulatory agency charged by Congress with “regulating intn-state and fbreign 

commerce in communication by Wire and radio.” 47 W-S.C. 5 I5 1. In particular, 

the FCC regulates many aspects of the compensation scheme among 

telecommunications carriers that collaborate to complete a telephone call. See, 

e.g., 47 U.S.C. 8 25 1 (b)(5). This case involves the Court’s htqretation of an 
FCC order p-g to compensation for telephone calls placed to internet service 

providers (ISPs). By order entered Jmu2uy 4,2006, the Court requested that the 
FCC file a brief addressing the: following questions: 



2 

1. Whether, in theISPRemerrd @der, 16 FCC Rcd 9151 (2001), the 

Commission intended to preempt states from regdating intercarria Compensation 

for all calls placed to ip.terPet service providers, or whehr it mtcndtd to pmmpt 

only with respect to calls bound fbr hternet providers in the srrme local calling 

area? 
2. Whether, if the FCC did not intend to preempt state regulation of all calls, 

a state regulator’s decision to impose access charges on certain calls violates the 

TelecomanUnicatians Act of 19967 

3. what is the standard of rcyitw for a reviewing court assessing a state 

Commissim’s interpTetatian of an PCC order? 

BACKGROUND 

1, 
This case ccmcerns d e  compensation paid by or to the carriers of telephone 

Rwiprwd Compensation md Access Charges. 

calls when more than one c d e r  collaborates to cotnrplete a call- Ccmgrcss has 

&iced on all local exchange d e r s  “[tpe duty to establish reciprocal 
compensation arrangements for the transport and termination of 

telecommunications.” 47 U.S.C. 0 251(b)(S). In implemdng that provision, the 

FCC determined that the statutmy obligation “appl[ies] only to traf€ic that 

originaces and terminates within a local area,” as defined by state regulatory 

authmities. LocaZ Competition Order, I 1  FCC Rcd 15499,16013 71034 (199Q 

(subsequent Mstory omitted),’ See 47 C3.R 6 57.701 (2000) (requiring reciprocal 

~lthough the Local Cbnpetitim OTder was the subject of various appeals that ultimately 
d t d  in its partial reversal, no party challenged that aspect of the Order. 
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compensation fa+ “[fJelecommunica~ms trai%c . . . xhat originates and tcrmitlates 

witbin a local service area established by the state c o ~ s s i o n ” ) .  Thus, when a 

cusbmx of one carrier places a local, nm-toll call to the customer of a competing 

carrier, the originating carrier must compensate the terminating cam’er folr 
complctiag the call. 

In the h e a l  Cometition Order, the Connnissicm also decided that %e 

recipmcd c o m p d o n  ~ V ~ ~ O R S  of s&On 25 1 (b)(S) do not apply to the 

tramport or tamhation of interstate or intrastate intct.exchange trafKc.” Local 

Competition order at 16013 71034. Inbxexchange traffic is traffic that terminates 

beyond a IocaI calling area, and it is governed by a di fkmt  compensation re@;ime. 

When a customer places a toll or long distance call, the long distance c d e r ,  

known as an interexchange camex or IXC, pays “access charges” to both the 

originating and terminahg local Carriers. See Access Charge Rejfiom, 12 FCC 

Rcd 15982,15990-15992 (1997);LacaZ Competition order at 16013 111034. The 

C d s s i o u  decided that the states should “&tennine whethm intrastate msporr 

and termination oftdfic between competing LECq where EL portion of their local 

services areas are not rhe same, should be governed by section 25 1@)(5)’s 

reciprocal compensation obfigalkms or whether intrastate access charges should 

apply to the portions of their Io& service areas that are differedt.’’ Local 

Competitiun Order n1035. 

n. Compensation For ISPAccess. 
In several recent orders, the FCC has addressed the intercker 

compensation reghe that applies to calls placed to dial-up internet service 
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providers (ISPs). Dial-up access inVrives a cust(mKT who seelrs to access the 

htemet via telephone. To do so, the customer dials atelephcme number, usually 

but not always a local number, and i s  C O M ~ C ~ ~  with the TSP’s equipment. From 

&ere, the ISP connects the call to computers throughout the world. See ISP 

DecZartztory Auling, 14 FCC Rcd 3689,3691 f14 (1 999). In many cases, such as 
tbis one, the ISP is served by one telephone company, typically a competitive local. 
exchsngt carrier (CEC)), and the dialing-in custcmmby a different corqpmy, 

typically the incumbent locat scchatlge carrier (ILEC). 

Disputes arose between U C s  and CLECs about the iadercanierpaymcnt 

mechanism that g w e r n s  such calls. The CLECs argued that calfs to ISPs are local 
calls, subject to reciprocal compensatim payments, bccaust the calls taminate at 

thc ISP’s equipment. The ILECs argued that such calls are not subject to the 

reciprocal compcasation regime because they t ermhatc only at the far-flung 

computer servers that ccmstia~te the world-wideweb. 

The FCC first &ssd the matter in the XSP Declaratory Rulingy 14 PCC 
Rcd 3689. The Commission noted that in the “typical arrangement, an ISP 

customer dials a sevm-digit number to reach the ISP server in the same local 

calling area.” Id. at 3691 84. Even though the initial psrt of the call is local, 

however, the Commission found that the call, fwlced at “end-to-end,” does not 

‘?&ate at the XSP’s local server . . . but continuc[s J to the ultimate destination . -. 
at a[n] Internet website that is often located in another state.” Id. at 3697 712. 

ISP-bound calls were not considered local cdls subject to reGiprocaI compensation 
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under state regalatmy auspices, but intmtate calls subject to the regulatory 

authority of the FCC. 
The Commission neve;rtheless acknowledged that at the time it ‘h[d] no 

rule governing inter-cmicr compensation for ISP-bound traffic.” Isp Declaratory 

RuZing at 3703 9 2 .  In the absence of such arule, the Commission found ’bo 

reason to intmfkre with state commhsicm findings as to whether reciprocal 

compensation pro*as of mtenmnnection agreements apply to ISP-bound 

traftic.” Id. at 3703 1. In other wOdS, the FCC left the existing state regulatory 
mechanisms m place far the time being. At the same t h e ,  the Cammission began 

a rulematdng proceedhg to formulate a fkderal rule that would govern ISP-bound 

a s .  Id. at 3707-3710. 
The D.C. Circuit vacated the ISP Declaratoty Ruling irk BdZ Atlantic 

Te2ephc;ine Camparties v. FCC, 206 F.3d 1 (D.C. Ck. 2000). It did not question the 

agemy’s jnrisdictimal analysis, id. at 7, but found that ixq&y..t to be 
“controlling’ on the question of whether a call is within the scqx of 0 2Sl(b)(5), 

id. at 8. The Court also fpund that the FCC’s analysis seemed inconsistent with the 

Commission’s earlier ruling that ISPs were end users that could subscribe to 

telephme service pursuant to rates establidxd for local semice. Id. at 7-8. The 

Court alsd held that the Commission had fbiled to make its rules comport with the 
statute’s distinction between ‘‘telephone exchange servict” and %xchangc access.” 

Id. at 8-9. 
On rernand, the CommCisGon issued the ISP Remand Order, 16 FCC Rcd 

9 15 1 (ZOOl), thc mtapretation of which is befm the Court in this case. The 
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Commission desm’ the issue it had confi-mted in the 15p Decluruto?y Ruling as 

‘%whether reciprocal compenSation obligations apply to the delivery of calk h m  
one LEC’s end-user custmr to an ISP izl the same local calling m a  that is served 

by a competing UEC.” ISP R a n d  Urd-, 16 FCC Red at 9159 113. The 
Commission detcrmincd that ISP-bound calls are not subject to rtciprocai 

compensation payments pursuant to 5 251@)(5). rat he^, the Commission found 
that ISP-bound calk are ”hform&tion access” calls within the meaning of 47 

U.S.C. 8 25 I&), which statts that LEGS shall provide infbrmation access ‘%with the 

game equal access and non-discriminatory intercmmecticm restrictitions and 

obligations (mcludhg d p t  ~fcompensatl ‘on) that apply to such carrier on the 

date immediate preceding the da& of enactment of’ the statute. Bid. The 

Commission mkrpreted 6 25 1 (g) as a “carvesut“ of the reciyrocal compensation 

requimnent of 5 251(b)(5) for calls placcd to ISPs. Id. at 9166-9167 734.2 The 

Commission found that 0 25 1 (g)’s exception to the miprocd conqensation 
requjremerrt was intended to apply to “all access td3 ic  that [is] routed by a LEC” 

tr, an XSP. Id. at 9171 lj34. 
The Commission next reiterated its earlier conclusion that calls to XSPs are 

intmtate calls over which the Commission has regulatory authority. IxP Remad 

’ The CwpnisSion also changed 47 CE.EL 5 5 1.701 to redect the tefmjllogy used in 8 25 I(g) 
of *e statute. Instead of r e f e m  to qocal” calls, a tenn not used in the statute, the reguIation 
now exempts fium the r e c i p d  compensation requiffment “telecommunications ua8tic that is  
interstate or intmstatc exchange access, infinmation access, or exchauge services for such 
access.” 47 C.F.R. 51.7OlfbXl) (2004). The Commission made the change because use of the 

‘local call,’ [which] - . . could be mrerpreted as meaning either .traffic subject to local rates or 
iraf‘fic that isjurisdictkudy i.ntiaStilte.” mRwnand Order at 9272 145. 

term “local” “creat e$ unnecessary ambiguity . . . bec.sluse the statute does not define the term 
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Order at 91 75 752 The Commission analyzed the mattcr a c e  a@ under an end- 

mend analysis and found that ISP-bOund calls are prcddmtJy interstate. Id. at 
9178 758. As such, under the authority set forth in 47 U.S.C. Q 201, the 

Codss icm set about developing a federal rule fbr compmsatim. 
In develophg a federal compensation d e ,  the CommisSim was particularly 

concerned a b o u t ~ b l ~  that had arisen withreciprocal compensation payments 

that had been dd by State utillity Comnnissians under the IsPDecclaratory 
Ruting. The C d s s i o n  found that ISP dial-up access had distorted the market 

and “created the oppmtun&~ to stme customm with large volumes of exchsively 

incornbig traffic.” ISP R m n d  @der at 9 182-9 183 769 ( e m p w s  in original). 
The record showed that m C 6  terminated 18 times mom calls than they 

originated, leading to their receipt of net miprocal compensation paymats 

amounting to nearly $2 billion azlTLuauy at the time of the order. Id. at 91 83 T O .  
The Commission thus found that, $ue to this type of regulatory arbitraga, 

reciprocal ccnnpensatian had ”undcrmine[d] the operation of competitive markets.” 

Id. at 9183 771. 

The Commission expmssod the vim that a %ill and rU=ep”rtghe wider 

which each Carrier collected i ts costs h its customer and not another carrier 

would be a viabk co~pensation approach to ISP-bound tmfEc. IXP Remand 

orda v4. The Commission did not, however, employ a *%ash cut:’ - ie, an 
immediate transition -to such a regime because the absmce of a tr;ernSitim period 

would ‘Cupset the Iegitimate business expectations of carriers and their customem.” 

Id. at 91 86 777. Tht C d s s i o n  instead instituted an hterirn compensation 



8 

mechanism that placed a declining cap 011 the rate paid for trxrnination of JSP- 
bound calls and limited the volume of calls eligible for compensatim. ISP 

R m m d  &der at 9187 778,9191 p 6 .  “This interimregime satisfies the twin 
goals of compensating LECs for the costs of deiivering ISP-bound trafEc while 
limiting regulatory arbifrage.” Id. at 9189 783. 

On review, the D.C. Circuit reversed and remanded, but did not vacate, the 

p Remand Order. WorZdCbm hc- v. FCC, 288 F.3d 429 @.C. Cir. 2002). The 

Court hdd that the commission’s ‘%anre-oui‘ mdysis was not consistcat witb the 

language of 8 25 1 (g) and would allow the Commission ~CI “override: virtually any 

provision of the 1 9% Act so 2mg QL) &e d a  it-d@-.wspz. izt .eme.avqr -. 

linked to LECs’ pre-Act obligations.” Id- at 433. In the mean-, the 

Commission began a dtnaking proceeding (which is st iU pending) to examine all 

aspects of intercarrier compensation, including campensation for ISP-bound calls. 

See Developing a Unified Intercanicr Compensation Regime, Notice of Proposed 

Rulemaking, 16 FCC Rcd 9610 (2001); Developing a Unified Intercarrier 
C o ~ g ~ ~ ~ a t i ~ n  Regime, Further Nutice of Prupsed Rul@?naking, 20 FCC Rcd 

4655 (2005). 

. 

m. The Present Dispute. 
The dispute hefore the Court involves a variation on the typical ISP dial-up 

access s c d o .  The calls at issue are not delivered to an ISP that is located in the 

caller’s local calling area Instead, the dialing-in customer, served by Verizon, an 

KEC, is located in one exchange and the equipment of the ISP, served by Global 

Naps, a CLEC, is located in a diffcrtnt exchange. Ordinarjly, such a call would be 
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subject to a toll paid by the calk to the LXC (in many cases, the cniginaljng LEC 
acts as the de facto IXC), which would carry the call to the facilities of the 
terminating LEC. In tbat way, the originating LEC, acting in the role of an IXC, 

would p a y  a t- access charge to the terminating LEC. In ordm to allow 
the customer to reach the ISP without paying a toll, however, Global Naps has 
assigned a virtual or V"' number to the ISP. A VNXX numbu- is a telephone 

number that appears to be assigned to one exchange but actually is assigned m a 

customer in a difkent exchange. Thus, w b a  the V d z m  customer calls the ISP - 

a phone caIl ardinariy subject to toll charges - he does not incur any toll charges, 

because the switching equipment treats the call as a l d  call even though it is not. 

That arrangemest led to a dispute between Verizon and Glabal Naps over 

the applicable papent regime. Global Naps claimed that ISP-bound VMLX calls 

are entitled to colrxpensation fiom Verizon wder the federal regimeestablished in 

the ISP Rmund Order- Verhm claimed that the f e d d  compensation p h  

applied only to calls delivered to an ISP in the same l~ca l  calling are8 and that 
Vcrizon was entitled to state-ordered access charge compensation for VNXX calls 
to make up for the lost toll revenue that resulted &om Global Naps' use of VNXX 

numbcxs. The parties submitted their dispute to the Massachusetts Department of 

TelecommUnicauons and Energy (DTE) for arbitration pursuant to the process set 

farth in 47 U.S.C. 4 252(b). 

DTE ruled that "VNXX caIis will be rated as local or toll based on the 

geographic end points of the caI1." DTE Ordm at 33 (Am. 61 1). As such, DTE 
accepted language proposed by Verizon to govern compensation for VNXX calls. 
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Id. at 37-38 (Am- 615416). That language would require alobal Naps to ‘bay 

Vmizon’s dxjpinating access charges for all mJ tmBc originated by a 

Verizcrn Custamer . . .” App. 867. Thus, DTE effdwly required Global Naps to 

pay access charges for ISP-bcnmd calk made to VNXX nunibcrs. 
The district court affirmed the DTE order. The court took note of Global 

Naps’ argument that the ISP Remand Order preenrpted state regulation of 
compensation for I S P - b d  calls, but rejected the claim on the ground that Olobal 
Naps had *‘impliedly consented to IITE’s jUrisdiCtim” over the rates when i t  

voluntarily sought arbitrat;iolz” Menrorandum of Decision in Civil Action No. 02- 

12489 (Scpt 21,2005) (App.. 1164). 

DISCUSSION 
fie Court has &d us to address whether the I P  Remand Order was 

i n t d e d  to preempt states from estabbhing the coqxnsaticm regime that govans 

a call placed by as ILEC cusromm- in one exchange to a CLEC-servcd ISP located , 

in a difftrnat exchange using a VNXXnumber assigned to the ISP by the CLEC. 
The ISP Remand &der does not provide a clear answer to this question. As set 

forth below, the ISP Remand Order deemed aZZ ISP-bound calfs to be interstate 

&Is subject to the jurisdiction of  the FCC, and d e  language of wisp Rmand 

OTda is sufficiently broad to encompass all such calk within the payment re$imc 
established by that Order. Nevertheless, the order also indicates that, in 

establishing the new Campeasarion scheme for ISPlbound calls, the Commission 

was considering only calls placed to XSPs located in the same local calling area as 

the caller. The Commission itself has not addressed application of the ISP Rma& 

! 



order ro I S P - b d  d s  outside a I d  calling area Nor has the CommisSim 

decided tht impficatians of using’ VNXX numbem far intemanier compensation 

more gwmdIy. In this situation, the Commission’s litigation staffis unable to 
advise the court how the Commission would answer the first question poscd by the 

Court. 

In the ISP Remand order (as in the ISPDeclarproly Ruling), the 
commission found that calls to XSPs are interstate calls subject to federal 

regulatory jurisdiction. At &e Game time, Congress in § 252 gave the States 

signiscant authority over interconnection agreements between carriers. Thus, 

whih ‘Cmgress has broadly extended its Iaw into the field of intrastate 

telecommunications,’’ in a few areas such as intercannection agreements Ccmgress 

“has left the poky implications ofthat extension to be determined by state 

commissions.” AT&T Gorp. v. Iowa Uti&ies Board, 525 U.S. 366,385 11-10 

(1999). 

In m e  respects, the ISPRemand order appears to address all calls placed 

to ISPs. The Commission’s ruling that calls to ISPs are interstate calls because 

thcy may terminate at web sites beyond state boundaries necessarily applies to all 

ISP-bound calls. The Commission’s theory that ISP-bound calls are “information 

access” calls witbh the mming.of $25 I&) that are. thus exempted fi-om the 

requimnmts of 5 25 lo>) likewise applies to all ISP-bomd calls. The ISP Remand 

order is also replete with =references to “‘BF-bound cdls” that do not diffbmntiate 

beween cdls placed to ISPs in the same local calhg m a  and those placed to ISPs 
in non-local areis. I 
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At the same time, however, the administrative history that led up to the LSP 
Ramand Order indicates that in addreqsing c ~ t i i o n ,  the Commission was 

focused on calls between diat-up users and ISPs in a single local calling area The 

Local Competition &der and the regulations promulgated pursuant to that order 
contwplated txlat reciprocal co-tim wouId be paid only for calls that 

“originat[e] and t d a t [ e ]  withiin alocsl service area.” 47 C.F.R 0 51,701@)(1) 

(2000); see ~ C Q Z  Competition Order at 1601 3.71 034. Thus, when the 

Commissian undertook in the ISP DeclmLZtoty Rdhg to address the questim 

%herher a local exchange carrier is cntitled to receive recipzacal campensation for 

mfEc that it  delivers to .. . an Intem& service provider,’’ id. at 3689 71, the 

proceeding focused on calls that were delivered to ISPs in the same local calling 

area. Indeed, the Commission described the ‘?ypicaI m g e r r m t ”  (although not 
the exclusive arrangmmt) it had in mind as one where “an ISP customer dials a 

sevendigit numbQ to reach the ISP senrice in the same local calling arc&” Id. at 

3691 84. 
The adrmixristrativc history does not indicate that the Commission’s focus 

broadened on remand The ISPRemcutd Order repeats the Conrmission’s 

understanding that “an ISP’s end-user custamers typically access the hitmet 

thmugh an ISP sGL7rice located in the same local call.ing ma” Id. at 9157710. 

me Order refers multiple times to tbe Commission’s understanding that it had 

earlierr addressed -and on remand continued to addrtss - the situation where 

‘’more than one LEC mary be involved in the delivery of telecommunications 
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within a local service amx~” Id. at 9158 712; see UZSQ id. at 9159 713,9163 w4, 
9180 q63. 

The ATP Remand &der thus can be mad to suppart the interpretation set 
forth by either party in this dispute. The CommIssiaa itseE, however, has not 
expressed a posMm on fhe matter. Moreover, the Commission has not addressed 

the more g a d  effects on intercanicr compensation of the use ofVNXX 

numbers. In tbe circwmmcces, it would not be possible fur the Comnrission’s 
litigatim staff to provide an official position on a matter that the Commissicmm 

themselves have not yet diractty confbnted and addressed in a rulemaking or 
adjudicatay proceeding. AS this Court has recognized, post hoc Xationalizations 

offixed by agency couosel are not substitutes fox an agency order issued in the 

apprqniate mamu. Dubois v. US. De@. cifAgrimltwe, 102 F.3d 1273,1289 (la 
Cir. 19%), cert denied, 52 1 US. 1 1 19 (1 997); see QLSO Wmtern Union Cop. v. 
FCC, 856 F.3d 3 15,3 18 @.C. Cir. 1988) (agency ratimale ‘hvst appear in the 

agency decision and the recore post hoc rsltionalizatjcms by agency counsel will 

not SUEce”). 

The Court also asked the FCC if any other praviSians of the 

Telecommunications Act of 1996 would p h i i t  a State f?om imposing access 

charges on JSP-bound VNXX calls. As described above, bre Commission did not 
directly a m  VNXX calls in either of its ISP orders and has not addressed 

VNXX calls more: generally. In the cjomunstances, we are unable to advise the 

Court whether thc CorOmassion might in the future interpret any provision of the 

Comunications Act to prohibit State-imposed access charges. For similar 
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reasons, we are unable to address the Court’s third question regarding the standard 

of rcview of a state mdssion interpretZrtion of FCC o r b ,  another matteron 

which the Commission has not spokm. . 
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